
Vistar Homes Inc.

Construction Agreement

THIS AGREEMENT (“Agreement”) is made by and between Vistar Homes Inc. (“Builder”) and ____________________________________________________________________________________ (“Buyer”).

(Name as to appear on deed.)  Dated  this _____ day of ___________________________.


Section 1
Construction of a home
In consideration for the payment of the purchase price (“Purchase Price”) as set forth in this agreement, Builder agrees to construct and convey to Buyer a home (“Home”) in accordance with plans and specifications agreed to by both Builder and Buyer. The plans and specifications for the construction of the Home shall be deemed to be accepted by both parties and incorporated into the terms of this Agreement at such time as they are signed and dated by both Buyer and Builder. Builder covenants and agrees that except for occurrences noted elsewhere in this agreement, the Home will be built according to the Plans and Specifications and will comply with all applicable building codes in place at the time of construction. 


Section 2
Selection of Property
The legal description of the property (“the Property”) on which the Home will be constructed ______________________________________________________________________________________ _____________________________________________________________________________________________________. At Buyers request, Builder will assist Buyer in obtaining an option to purchase the Property (“Option”), provided that Buyer must deliver the amount of the deposit required to obtain such Option with the earnest money required pursuant to Section 4 of this Agreement. If the Option expires before Buyer obtains a permanent loan commitment (“the Permanent Loan Commitment”) for the construction of the Home, Buyer shall either tender the money necessary to exercise the Option and purchase the Property or select an alternate property on which the Home will be constructed. Unless otherwise disclosed, builder warrants that the lot is not in a flood zone as of the date of this agreement, however the builder is not responsible for changes to Flood Zones or Floodways after the date of this contract.


Section 3
Conveyance
At closing (“the Closing”) the property shall be conveyed to Buyer by warranty deed, free and clear of all liens, encumbrances, special assessments levied or assessed and subject to all easements and restrictions of record, applicable to the property, as of the date of the execution of this Agreement, any exceptions to be specified on an addendum and attached to this contract.  Closings shall always be scheduled before 12:00 p.m. on the scheduled day. 
New Home-closing penalty
 Buyer and seller agree that time is of the essence in this agreement. If the buyer does not close on the home at 



 by the planned closing date 


, for any reason other than the sellers failure to perform the Buyer shall pay the seller a per diem of $

 per day until closing of this purchase. This agreement specifically supersedes the “Midlands MLS” purchase agreement paragraph 4a sentence 5; If processing the loan or assumption has not been completed by the lending agency by the closing date specified elsewhere in this agreement, the time limit shall be automatically extended until the lending agency has in the normal course of its business, advised either approval or rejection. Builder reserves the right to resell property 10 days after scheduled closing day if lender is not ready to close. Estimated closing date is 





.


Section 4
Payment of Purchase Price
For the construction of the Home, Buyer agrees to pay Builder the total purchase price of: _________________________________________________ Dollars ($___________________) (the “cost”) subject to adjustment as set forth in Section 7 below. The Purchase Price shall be payable as follows:

Base Purchase Price          $                                                         ,

Total of Options                $                                                         ,

Total Purchase Price          $                                                         ,

Initial Deposit                    $                                                         , 

Additional Deposit            $                                                          ,   to be paid                                                                     ,

Buyers Loan Amount        $                                                          , (Estimated)

Cash Required at Closing  $                                                          , (Estimated, excluding closing costs)     

(a) Earnest money of One Thousand Dollars & 00/100 ($1,000) shall be paid to Builder upon the execution of this Agreement (“the Earnest Money”). The Earnest money shall be immediately released to Builder and shall be non-refundable, unless Buyer fails to obtain a Permanent Loan Commitment by the financing deadline in accordance with Section 5 of this Agreement. In the event Buyer has not obtained the Permanent Loan Commitment by the financing deadline, the Earnest Money shall be refunded to Buyer, subject to any other terms in this Agreement and without interest, unless the parties otherwise agree to extend this Agreement. At Closing, the Earnest Money will appear as a credit to the Buyer.

(b) An installment payment of ________________________________________________ Dollars ($_____________________) which shall be payable on or before the issuance of Buyer’s Permanent Loan Commitment, or in the event that financing is not required, on or before the issuance of the building permit. In the event that Buyer fails to deliver the installment payment, Builder may terminate this Agreement upon written notice to Buyer, and retain all Earnest Monies.

Section 5.
Permanent Loan Commitment and Costs
Immediately upon execution of this Agreement, Buyer agrees to apply for and to use diligent efforts to obtain a Permanent Loan Commitment to finance the payment of the Purchase Price, and shall take all action reasonably required in connection therewith, including without limitations, executing all documents required by the lending institution (“the Lender”) from whom the commitment is requested. Acceptable Permanent Loan Commitment constitutes the final written loan approval from Buyer’s Lender not to include any overriding contingencies, i.e. the closing of the Buyer’s present home, a pending job promotion or any other event not under Buyer’s control. Buyer agrees to be responsible for and to pay any and all costs incurred in connection with applying for and obtaining the Permanent Loan Commitment, including without limitations, appraisal fees, cost of credit report(s). In the event a Permanent Loan Commitment is not obtained by Buyer within sixty days from the date of this Agreement (“the Financing Deadline”) this Agreement may be terminated at the sole discretion of Builder upon written notice to Buyer. If so terminated, Earnest Money will be returned to Buyer, subject to any other term in this Agreement. If Buyer does not require financing, the Buyer must provide to Builder, upon execution of this Agreement, verification of adequate funds to purchase the Home. Buyer shall be furnished a current title insurance commitment before closing, and a title insurance policy insuring marketability. Builder and buyer to split equally the cost of owners title insurance through “Capitol Title Company”, buyer to be responsible for any additional fees or charges connected with said title insurance. In the event that the buyer wishes to use a title company other than “Capitol Title Company” then buyer will be responsible for all charges or fees connected with the issuance of said title insurance.

Section 6.
Addition or Alterations to the Plans and Specifications
Buyer may request additions or alterations to the Plans and Specifications, subject to the following terms and conditions:

The base price of the model, lot cost and each itemized addition must be listed on an addendum to the Construction Agreement form and signed by both Buyer and Builder. Building Specifications will also be attached to Construction agreement with both buyer and builders signature. The total of the base price, lot and additions is the Total Purchase Price of the Home and must appear in Section 4 of this agreement.

(a) All additions and alterations that require modification of the Plans will be indicated on the Standard Model Plans and when completed will be initialed by Buyer before being submitted to the draftsperson. Any additions or alterations made after Buyer initials the Plans, or after 21 days from the date of the contract, whichever shall first occur, are considered Changes and are subject to a Change Order Fee (See Section 7, Change Orders). After the draftsperson completes the Final Plans, the Buyer will verify that all additions and alterations on the Initialed Plans are incorporated in the Final Plans. After verification, Buyer and Builder will sign the Final Plans and Specifications. If additions or alterations require drafting new Plans, Buyer agrees that $375.00 will be retained from the Earnest Money by Builder to cover the cost of the Plans. The creation of new plans will be documented on a Change Order Form, which will be signed by the Buyer and Builder.

(b) Retaining walls are not included in the Purchase Price. In the event that a retaining wall is recommended, Buyer will be given the option to have this done. The addition and cost of retaining walls will be documented on a Change Order Form.

(c) If extra footings are required on your homesite, Buyer and Builder will share the cost of this or the Agreement may be declared null and void. Buyer will receive Earnest Money back, subject to any other terms in this Agreement.

(d) Buyer acknowledges that due to field conditions, the builder may, at the builder’s sole discretion, deviate from plans, elevation drawings or plot plans. Buyer also acknowledges that the builder may at the builders sole discretion, substitute materials during construction for materials of a similar or better quality.

Section 7
Change Orders
Any changes, alterations or additions after the Final Plans have been signed by the Buyer or after 21 days from the date of the contract, whichever shall first occur, are subject to an additional charge of Seventy Dollars ($70.00) per change order. If applicable, the cost to redraft the Plans is covered under Section 6(b). The Seventy Dollar ($70.00) change order fee is to be paid upon initial change order request; change order fee is non-refundable and does not guarantee that the builder will accept the change. If builder accepts the change order and once the cost of change is given to the buyer, then buyer has 24 hours (or next business day) to agree or decline change. Upon buyer agreement, cost of change to be paid to builder, unless the cost of change should exceed $500.00, in which case one half of the cost will be immediately due, with the balance payable at closing.

Change Order Fees are non-refundable and shall not change the Purchase Price.

(a) All Change Order requests must be made to the Builder in writing on a Change Order Form and shall be deemed to be part of this agreement when executed by both Buyer and Builder. Only after execution of the Change Order by both parties will the work requested be scheduled and/or materials ordered. Receipt of a copy of the executed Change Order Form is Buyer’s acknowledgment that the Change Order has been accepted. Sub-contractors and material suppliers are not authorized to make changes to Plans and Specifications without the Builders approval.
(b) The Specifications show deadlines for certain types of Change Orders. Change Orders will not be accepted after the deadlines as stated in the Specifications.

(c) Buyers acknowledge that any changes can substantially effect the construction schedule and completion date of the home.

Section 8
Commencement of Work and Closing  Scheduling for beginning construction of the Home shall be commenced by Builder on or about the date a written Permanent Loan Commitment is issued by Buyer’s Lender and, in new subdivisions, final platting by the City of Lincoln, and completion of all improvements required to construct the Home: (E.g. final site grading, sewer, water, electrical, gas and street paving).  The Home shall be substantially completed 150 days (150 Day Building Period) from the date of issuance of a written Permanent Loan Commitment, final platting by the City of Lincoln, and completion of improvements.  If final platting by the City of Lincoln or improvements are not completed to allow construction of the Home as stated above on or before 120 days from execution of this Agreement by Builder, this Agreement may be terminated at the sole discretion of Builder upon written notice to Buyer and refunding of Earnest Moneys.  For the purpose of this Agreement, “substantially completed” in conformity with the Plans and Specifications shall mean the date of receipt of the final inspection and approval of the home by the Federal Housing Authority (F.H.A.), the Veteran’s Administration (V.A.), the City of Lincoln, or Lender, as applicable.  Not with standing the foregoing, in the event Buyer requests any Change Orders, Builder may extend the date of closing up to an additional three (3) months from the date of the last Change Order.


Section 9
Escrow Closing    Builder and Buyer agree that the closing of the sale may be handled by an “Escrow Agent”.  The escrow closing agent will not be required to disburse any funds or deliver or record any documents unless and until it has received certified funds, and all conditions, terms and provisions of the Construction Agreement have been satisfied, performed and met. Closing charges will be split equally between Builder and Buyer (unless buyers loan is government related loan and prohibits buyers from paying such charges).


Section 10
Possession and Activities of Buyer on Construction Site      Buyer agrees not to take possession of or move any personal property into or on the Property until Closing, without the Builder’s prior written consent.  Builder agrees to deliver possession of the Home to Buyer upon closing.  Buyer may obtain a key for access to the home during construction, a key deposit of $10.00 will be collected from the buyer, deposit will be returned when the buyer surrenders the construction key. Buyers agree to keep visits to the home brief while worker are present on the job site, buyers also agree that any concerns or questions which arise will be directed to the office and not to workers or sub contractors who may be working on the home.  Buyer acknowledges that hazardous conditions may exist on the construction site and assumes liability for any personal injury sustained to Buyer and any guest or family member Buyer accompanies on the construction site.  Builder will be permitted to show the Home to the public prior to Closing without Buyer’s approval.


Section 11
Non Performance     In the event of Buyer's failure or refusal to consummate the purchase of the Home in accordance with this Agreement, Buyer acknowledges and agrees that Builder may retain the Earnest Money as liquidated damages and, at Builder's option, seek specific performance of this Agreement.


Section 12
Taxes.    Taxes attributable to the Property for the calendar year in which this Agreement is executed shall be prorated on the basis of the prior year's taxes, unless the current tax rate is available, in which case taxes will be prorated on the basis of the current valuation and tax rate. This paragraph supercedes any “Midlands MLS” agreement.

Section 13 
Additional Provisions.

​​​​___________________________________________________________________________________________

___________________________________________________________________________________________

___________________________________________________________________________________________

___________________________________________________________________________________________


Section 14
Limited Warranty.     The only warranties provided by the Builder to the Buyer are contained in the Vistar Homes Limited Warranty.  The Vistar Homes warranty program begins at Closing or at acceptance of the Home by Buyer after final walk through.  All defects in material and workmanship will be warranted for a period of one year, subject to the terms and conditions as described in the Vistar Homes Warranty.   Buyer acknowledges that they have received the Vistar Homes Warranty.

               
Section 15            Warranty Work.    All requests for Warranty Work, with the exception of emergencies, shall be reduced to writing on the Warranty Work Order Form supplied by Builder to Buyer at Closing.  All Warranty Work Order Forms must be mailed or delivered to the Vistar Homes office.  All warranty work, with the exception of emergencies, will be scheduled between 8:00 am and 5:00 p.m. Monday through Friday excluding Holidays.

Section 16
Escrow of Uncompleted Work at Closing.    Any work ("Escrow Work") unable to be completed due to weather or other circumstances at the time of closing will be escrow from the Builder's proceeds by the Buyer's mortgage loan company or escrow closing company at one and one half times the estimated value of each item of work to be completed.  After completion of all or any part of the Escrow Work, and inspection of completion by Buyer's mortgage loan officer or escrow closing officer, all or any part of escrow moneys for work completed will be immediately released to Builder.  Determination of completion of escrow work and release of escrow moneys rests solely with Buyer's mortgage loan officer or escrow closing officer and is not conditional upon Buyer's consent or any other agreements between Buyer and Builder.  No other agreement shall supersede this agreement between Buyer and Builder.  This agreement is the sole determining understanding of the method of escrow and release of moneys for work uncompleted at closing. Lender and appraiser agree to certify value if house is a 98% complete and require no escrow. 

 Lender initials

Section 17 
Zoning and Use of Adjoining and Surrounding Properties.   Builder makes no warranties and disclaims all warranties made by any representatives acting on Builder's behalf regarding the present or future zoning, use, or business composition of adjoining or surrounding properties.  If the present or future zoning, use, or business composition is of importance to Buyer, contact the Lincoln Planning Department, Subdivision and Zoning Assistance call (402) 441-7491 for current and accurate information.

Section 18
General Provisions.
(a)
Use of Subcontractors and Alternative Materials.  Buyer acknowledges and agrees that Builder shall have absolute discretion in selection of subcontractors for construction of the Home.  Buyer additionally consents to Builders use of substitute materials in the event particular patterns and designs selected by Buyer are not obtainable, provided the substituted materials are of substantially similar quality.   Buyer is not permitted to supply materials, other than light fixtures, for construction of the home.

(b)
Nonassignability.  This Agreement shall not be assignable by Buyer without Builder's prior written consent.

(c)     
Entire Agreement     This Agreement and the other documents referred to herein constitute the entire agreement of the parties and supersede all prior arrangements and understandings between the parties.  Representatives or employees of Builder other than the President of Vistar Homes, Ltd.  are not authorized to enter into agreements binding upon Builder  (including, but not limited to, Change Orders).

(d)
Agency Disclosure,   All parties signing this document acknowledge that they have been informed that all Builders’ customer  service representatives are agents of and are representing the Builder.

(e)
Execution and Modification, This Agreement and any addenda as defined in this Agreement are of no force or effect and will not be binding upon Builder until they are executed by Builder.  The terms of this Agreement may not be modified or amended, nor may any part of the provisions be waived, without the written consent of both parties.

(f)
Nondiscrimination.  Builder and his agents or representatives agree not to discriminate against any prospective Buyer because of their race, sex, religion, familial status, handicap or national origin.

(g)
Governing Law.   This Agreement shall be governed by and construed in accordance with the laws

                

of the State of Nebraska.

               (h)
Arbitration.   Any controversy or claim arising out of or relating to this Agreement shall be settled 

               

by arbitration in accordance with the rules of the American Arbitration Association.  The arbitration shall be

               

held at Lincoln, Nebraska.  Each party shall choose one individual to serve as the arbitrator who shall jointly 

               

select the arbitrator who will handle the arbitration proceedings.  The arbitrator shall cause a hearing to be held 

               

within (30) days of such notice.  The award rendered by the arbitrator shall be final and binding upon the parties

                
and judgment upon the award may be entered in any court having jurisdiction thereof or application may be 

               
made to such court for a judicial acceptance of the award and an order of enforcement.  Each party shall bear its

               
own expenses of the arbitration, but the fees and costs of the arbitrator shall be borne equally by the parties 

               
participating in the arbitration.  The arbitrator shall have the power to award reasonable attorneys' fees to either

               
of the parties in view of the merits of their contentions.

(i)
Partial Invalidity.  If any portion of this Agreement shall be deemed illegal or unenforceable, the 

               
remaining provisions shall remain fully valid and enforceable.

(j)
Licensing.    Builder represents that Rod Hornby and Lois Hartzell is licensed to sell real estate in the state of 


Nebraska, and have in ownership interest in Vistar Homes Inc.

(k) Open Houses. Builder reserves the right to hold open houses for futures sales until date of closing.

(l) Buyer agrees to be responsible for changing utilities into their name (Gas and Electricity) on  date of  closing or 

possession whichever shall first occur.

(m) Buyer agrees to maintain and be responsible for sod, installed prior to closing, on homes without 

              underground sprinklers. 

(n) Allowing moisture to build up or form, whether from a leak, seepage or other source can cause deterioration, 


contamination, rust, mold or wet or dry rot, these are not covered by our warranty.    

===================================================================================

__________________________________


________________________________________

BUYER






BUILDER

S.S. #_____________________________


_________________________________________


__________________________________


DATE

DATE

__________________________________



BUYER








S.S.#______________________________










__________________________________




DATE

Buyers Address_____________________________________________________________________________________

Buyers Phone Numbers__________________________________________ Home

                                      __________________________________________  Office _______________

                                      __________________________________________  Office _______________

                                      ___________________________________________ Cell ________________

                                      ___________________________________________ Cell_________________

Buyers E-Mail ___________________________________________________
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